ADORNO YO0SS ALVARADO & SMITH

AT LAw

Cas

s

2:10-cv-05152-GW -PLA Document 26 Filed 10/27/10 Page 1 of 30 Page ID #:320

THEODORE E. BACON (CA Bar No. 115395)
tbacon@adorno.com

AMY L. MORSE (CA Bar No. 92135)
amorse@adorno.com

MIC L B. TANNATT (CA Bar No. 117133)
mtannatt@adorno.com

ADORNO YOSS ALVARADO & SMITH

A Professional Corporation

633 W. Fifth Street, Suite 1100

Los Angeles, CA 90071

Tel: (2 33) 229-2400

Fax: (213) 229-2499

Attorneys for Defendant

JPMORGAN CHASE BANK, N.A., an acquirer of

certain assets and liabilities of Washington Mutual
Bank from the Federal Deposit Insurance
Coxgoratlon acting as receiver and CALIFORNIA
RECONVEYANCE COMPANY
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

MARGARET CARSWELL,
Plaintiff,

V.
JPMORGAN CHASE BANK, N.A.,

CALIFORNIA RECONVEYANCE COMPLAINT; MEMORANDUM OF
COMPANY and DOES 1 - 150 POINTS AND AUTHORITIES
Defendants. REQUEST FOR JUDICIAL NOTICE

HEREWITH]

CRTRM: 10

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on November 15, 2010 at 8:30 p.m., or as soon
thereafter as the matter may be heard in Courtroom “10” of the above-entitled court,

defendant JPMorgan Chase Bank, N.A. ("JPMorgan"), an acquirer of certain assets and
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liabilities of Washington Mutual Bank ("WaMu") from the Federal Deposit Insurance
Corporation ("FDIC") acting as receiver and California Reconveyance Company
("CRC") (collectively refrenced hereinafter as ("Defendants") will move the Court to
dismiss the action pursuant to Federal Rules of Civil Procedure 12(b)(6) on the grounds
that all seven of the claims of plaintiff Margaret Carswell (“Plaintiff”) fails to state a
claim upon which relief can be granted. Specifically, Defendants will move the Court as
follows:

1. Plaintiff's first claim for “Wrongful Foreclosure” fails to state facts sufficient to
constitute a claim for relief pursuant to Federal Rule of Civil Procedure 12(b)(6);

2. Plaintiff's second claim for “Violation of Civil Code § 2923.5" fails to state facts
sufficient to constitute a claim for relief pursuant to Federal Rule of Civil
Procedure 12(b)(6);

3. Plaintiff's third claim for “Unjust Enrichment" fails to state facts sufficient to
constitute a claim for relief pursuant to Federal Rule of Civil Procedure 12(b) (6).

4. Plaintiff's fourth claim for “RESPA Violations and TILA" fails to state facts
sufficient to constitute a claim for relief pursuant to Federal Rule of Civil
Procedure 12(b) (6).

5. Plaintiff's fifth claim for “No Contract" fails to state facts sufficient to constitute a
claim for relief pursuant to Federal Rule of Civil Procedure 12(b) (6).

6. Plaintiff's sixth claim for “Fraud and Concealment" fails to state facts sufficient to
constitute a claim for relief pursuant to Federal Rule of Civil Procedure 12(b) (6).

7. Plaintiff's seventh claim for “Quiet Title" fails to state facts sufficient to constitute |
a claim for relief pursuant to Federal Rule of Civil Procedure 12(b) (6).

8. Plaintiff's eighth claim for “Declaratory and Injunctive Relief" fails to state facts
sufficient to constitute a claim for relief pursuant to Federal Rule of Civil
Procedure 12(b) (6).

9. Plaintiff's ninth claim for “Slander of Title" fails to state facts sufficient to
constitute a claim for relief pursuant to Federal Rule of Civil Procedure 12(b) (6).
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10.Plaintiff's tenth claim for “Intentional Infliction of Emotional Distress" fails to
state facts sufficient to constitute a claim for relief pursuant to Federal Rule of
Civil Procedure 12(b) (6).
The motion will be based on this Notice of Motion, the Memorandum of Points
and Authorities, Request for Judicial Notice and the pleadings and papers filed in this -
action. This motion is made following the conference of counsel pursuant to L.R. 7-3

which took place on October 27, 2010.

DATED: October 27,2010 ADORNO YOSS ALVARADO & SMITH
_ A Professional Corporation

By: _ /s/ Michael B. Tannatt

THEODORE E. BACON

AMY L. MORSE

MICHAEL B. TANNATT

Attorney for Defendant

JPMORGAN CHASE BANK, N.A, an
acquirer of certain assets and liabilities of
Washington Mutual Bank from the Federal
Deposit Insurance Corporation acting as
receiver and CALIFORNIA
RECONVEYANCE COMPANY
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MEMORANDUM OF POINTS AND AUTHORITIES

Defendants respectfully submit the following Memorandum of Points and

Authorities in support of their Motion to Dismiss Plaintiff's First Amended Complaint
("FAC").
I. SUMMARY OF ARGUMENT

Plaintiff is in default on a loan that she obtained on or about December 28, 2006
from Washngton Mutual Bank ("WaMu") ("Subject Loan"), secured by real property
located at 845 Sea Ranch Drive, Santa Barbara, California APN 047-103-04-00 ("Subject

Property"). In regard to these facts, Plaintiff has now brought ten claims' for Failure to

Contract, Unjust Enrichment, Violations of the Real Estate Settlement Procedures Act
("RESPA") and Truth In Lending (TILA) Violations, No Contract, Fraud and
Concealment, Quiet Title, and Declaratory Relief and Injuntive Relief, Slander of Title,
and Iﬁtentional Infliction of Emotional Distress. Defendants move to dismiss the ten
claims on the ground that these claims are not supported by sufficient facts to state a
clam against Defendants. Like the former Complaint, the entire FAC consists of nothing
but boilerplate conclusions of law and facts. Because there are insufficient allegations of
any wrongdoing against JPMorgan or CRC, JPMorgan and CRC request the Court to
grant their Motion To Dismiss.

II. STATEMENT OF FACTS

Stated below are facts relevant to this motion which are either alleged in the

Complaint or set forth in matters df which the Court is requested to take judicial notice:
On or about December 28, 2006, Plaintiff obtained the Subject Loan,which is for the
principal amount of $2,500,000.00 from WaMu secured by the Subject Property. See
Complaint, 99 3, 8 and 12. Plaintiff signed the Promissory Note and Deed of Trust
("DOT"). See Complaint, 99 and Declaration of Margaret Carswell ("Carswell
Delaration"), 4 3, filed with the Court on July 14, 2010 and Exhibit "1" to the FAC, the

' The original Complaint had a modest seven causes of action.
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Adjustable Rate Note. The Carswell Declaration is attached as Exhibit "1" to the Request
for Judicial Notice ("RIN"), filed concurrently herewith. Plaintiff received the amount of
$2,500,000.00 and the deed of trust ("DOT") was recorded on December 28, 2006. See
original Compliant, q 12 and Carswell Declaration, ¥ 15. |
On September 25, 2008, the Office of Thrift Supervision ("OTS") directed the

FDIC to be the receiver of WaMu ("OTS Order"). A copy of the OTS Order is attached
as Exhibit "2" to the Request for Judicial Notice ("RIN"), filed concurrently herewith.

On September 25, 2008, JPMorgan acquired certain assets and liabilities of
WaMu from the FDIC acting as receiver, pursuant to the Purchase and Assumption
Agreement (“P & A Agreement”) between the FDIC and JPMorgan dated September
25,2008. A copy ofthe P & A Agreement is attached as Exhibit "3" to the RIN.

As successor in interest to WaMu, JPMorgan had recorded an Assignment of Deed
of Trust on September 2, 2009, which transferred all beneficial interest under the deed of
trust to Bank of America, N.A., as successor by merger to "LaSalle Bank NA as trustee
for WaMu Mortgage Pass-Through Certificate Series 2007-)A1 Trust". A copy of the
Assignment is attached as Exhibit "2" to the FAC.

Until December, 2009, Plaintiff declares that she made regular payments on the
Subject Loan, but on or about this date, Plaintiff decided to stop making payments when
"the research that [she] had begun two months earlier started to reveal non-disclosed
securitization of [her] mortgage and many irregularities from usual mortgage
procedure." Carswell Declaration, ¥ 10.

On April 1, 2010, a Notice of Default an Election To Sell ("NOD") was recorded.

FAC, 9 13 Exhibit "2" to the FAC.

On July 1, 2010, a Notice of Trustee's Sale (NOTS") was recorded, notifying that
that trustee's sale was set for July 22. 2010. Complaint, 9 15 and Exhibit "6" to the FAC.
III. THE STANDARD FOR A MOTION TO DISMISS

A motion to dismiss under Federal Rule of Civil Procedure, Rule 12(b) (6) may be

brought when a plaintiff fails to state a claim upon which relief can be granted. The
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